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FOREWORD





Section 16 of the Freedom of Information Act, 1997 requires public bodies, subject to the Act, to publish:








“..the rules, procedures, practices, guidelines and interpretations used by the body, and an index of any precedents kept by the body, for the purposes of decisions, determinations or recommendations ....with respect to rights, privileges, benefits, obligations, penalties...to which members of the public are or may be entitled or subject...”





In the case of the Office of the Ombudsman there are very few such rules, procedures etc.  governing how the Ombudsman and his staff conduct their examination and investigation of complaints. The work of the Office is governed primarily by the Ombudsman Act, 1980 which is already in the public domain. The Ombudsman Act is supplemented for practical, operational purposes by two documents viz. firstly, a Staff Manual on Handling Complaints and, secondly, by a document on Liaison Arrangements with Bodies within Ombudsman’s Jurisdiction. In compliance with the requirements of Section 16 of the Freedom of Information Act, 1997 the text of these two documents is now being made available in this publication.





Section 16 of the Freedom of Information Act, 1997 refers in particular to the publication of an index of any precedents which may be kept by the body. The Office of the Ombudsman does not operate to any significant extent on the basis of precedent. Indeed, the Ombudsman Act provides that the Ombudsman shall act in accordance with his own discretion in determining whether to initiate, continue or discontinue an investigation. While regard may be had to practice in previous cases, the overall requirement is to treat each complaint on its own particular merits.








Pat Whelan


Director


April 1998
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Introduction:





This manual is for the guidance of Office of the Ombudsman staff in relation to dealing with complaints made under the Ombudsman Act, 1980. The manual should help ensure consistency and fairness in our approach to dealing with complaints. At the same time, the manual is not meant to be over-restrictive However, any significant departure from the practice suggested here should only be with the knowledge of the relevant Senior Investigator and, if necessary, of the Director. In all circumstances, it is imperative that the approach adopted by the Office is fair, and seen to be fair, to all the parties concerned.





The manual sets out procedures for processing complaints in the Office of the Ombudsman. It details a three stage process: (1) Complaint Receipt, (2) Preliminary Examination and (3) Investigation.  





Once a complaint is deemed to be within the Ombudsman’s remit it will be processed by way of (a) Preliminary Examination and in some cases by way of (b) Investigation. The Act requires the Ombudsman to carry out a preliminary examination of all complaints received which are within remit. Investigation arises infrequently and where certain, detailed parameters of the Act are fulfilled in relation to a complaint. This includes a requirement that an action has, or may have, adversely affected a person. The vast majority of cases are processed to a satisfactory conclusion in the course of the more informal preliminary examination and it is only where the Ombudsman views the body’s approach as unreasonable that he will consider the case for investigation. However, the Ombudsman retains the right to conduct an investigation under the Act whenever he deems it appropriate. In any event, an investigation will usually build on the work already undertaken at the stage of the preliminary examination.














STAGE ONE: COMPLAINT RECEIPT








Receiving Complaints





Complaints may be made to the Ombudsman by letter, telephone, e-mail or by personal visits either to Central Office in Dublin or to a temporary Regional Office (including any of the Citizens Information Centres which we visit). Complaints may be made by the complainant or by a person acting on their behalf e.g. an elected representative, solicitor or relative. 





Prior to making a complaint to the Ombudsman, persons are required to take reasonable steps to have the subject matter of their complaint resolved by direct communication with the body concerned and, in addition, are expected to exercise any statutory right of appeal which is open to them. Where it is apparent that a person has not raised the matter with the body complained of, or has not exercised a statutory right of appeal, s/he is advised to do so prior to making complaint to the Ombudsman.  





Details of the complaint, the efforts made by the person to resolve the matter with the body concerned, reference numbers and copies of any relevant correspondence in the possession of the complainant should be provided at the time of complaint.





Where it appears that the complaint primarily involves the personal criticism of an official, the complainant is generally requested to put the complaint in writing. In other instances where the issues being raised are particularly serious and/or sensitive (e.g., complaints involving child care issues) it is advisable that the complaint should be made in writing. If it is clear that the complainant might have difficulty in expressing the complaint in writing, assistance should be offered provided that the written complaint accurately reflects the points which the complainant wishes to raise. 





Complaints made in person or by telephone, which are clearly outside remit, are often dealt with on the spot and the person advised of the reasons the Ombudsman is unable to become involved in the case.








Screening of Complaints





Before the Ombudsman can deal with a complaint it must be established:





(a)	that the body complained of is within jurisdiction





(b)	that the subject matter complained of is within jurisdiction,





(c)	that other provisions of the Act are satisfied, e.g. 





The Ombudsman Act requires that before a complaint is taken up there must be at least the possibility of adverse effect together with the possibility of maladministration on the part of the body concerned.





The action complained of must be administrative in nature. 





The complainant must not have initiated civil legal proceedings in any court. (However, the Ombudsman has discretion to disregard this provision if “special circumstances make it proper to do so”) 





The complainant must have exhausted any right of appeal to the Courts or to another forum (other than a body specified in Part I of the First Schedule of the Act), within the meaning of Section 5 of the Act. However, the Ombudsman has discretion to disregard this provision if “special circumstances make it proper to do so”) 





The complaint should not be trivial or vexatious





The person making the complaint should have sufficient interest in the matter





The complaint should be made to the Ombudsman within 12 months from the time of the decision or action complained of or within 12 months of the person becoming aware of the action or decision, whichever is the later. (However, the Ombudsman has discretion to disregard this provision if “special circumstances make it proper to do so”)  








During screening it may be necessary to contact either the complainant or body concerned for clarification or further information in relation to the complaint.   





At the end of the screening process the complaint will be either


	


	(a) closed because it is outside remit


	    or


	(b) notified to the relevant body.











Registering and Acknowledging Complaints





All new complaints are registered on the Complaint Examination System (CES) and a case file opened. Once a complaint is registered on the CES all subsequent work on the complaint must be recorded on that database. In the case of a complaint received by post, an acknowledgement is issued to the complainant (and representative, as appropriate) as speedily as possible but certainly within seven working days.





If a letter of complaint relates to more than one body, a separate complaint file is opened in respect of each body.
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STAGE TWO: PRELIMINARY EXAMINATION








Notification of Complaints/Requests for Reports





Notifications of complaints and requests for a report are generally made in writing to the body. However, in less complex cases, and where a level of expertise has developed within the section, it may not be necessary to write to the body seeking a report in a particular case as the requisite information may be established by telephone enquiries or by the body, on request, forwarding its papers for direct examination. In this context, regard should be had to the liaison arrangements agreed with the particular body.





Format of Request for Report





Where letters of notification and requests for reports are issued they are generally addressed to the designated Liaison Officer in the particular body. The objective is to have the letter of notification and request for a report issued within one working week of receipt of the complaint, or receipt of additional material from the complainant, whichever is appropriate. The letter takes the form of a summary of the complaint. It should clearly indicate that the details are as supplied by the complainant. All points raised by the complainant should be referred to in the letter. If, however, aspects of the complaint are not included in the letter to the body, the complainant should be so advised and given the reasons for this. The body is requested to furnish a detailed report setting out its position on the matter in order to enable the Ombudsman to carry out a preliminary examination of the complaint. Generally, the letter passes no comment on the merits of the complaint. But if the issue raised by the complainant is one which has already been the subject of a number of complaints against that body, it may be appropriate to draw this to the attention of the body from the outset.  





In cases where we are not familiar with the background legislation, or where a scheme is referred to by the complainant and copies of the scheme are not to hand, the body is also requested to furnish details or copies of the legislation/scheme as appropriate.





Requests for files





If, in the course of the examination of a complaint, it becomes necessary to examine a body’s files in relation to a complaint, the file will normally be requested through the Liaison Officer





Action While Awaiting Reports





Bodies are required to respond to a request for a report within three weeks. The report should cover all the points raised in the complaint. If not, a further report should be requested. If a body fails to respond, written reminders or telephone reminders are made as judged appropriate. The main factor which influences the decision as to which course is followed is the ‘track record’ of the body concerned. Where a response is not provided following a reminder (or reminders), it may be necessary to formally invoke the provision at Section 7(1)(a) of the Ombudsman Act and summon the relevant official to attend at the Ombudsman’s Office. Such a summons should not be issued by a staff member below the rank of Investigator.








Interview Procedure





In the course of a preliminary examination, it may be necessary to interview the complainant or officials of the body e.g. to discuss questions of interpretation or to elicit information. In all cases, the Ombudsman’s procedures are explained (if the individual) is not already familiar with them), the purpose of the visit is stated and the individual(s) are told that the visit is part of the preliminary examination. It should also be clarified that the proceedings may also form part of an investigation, should it become necessary to conduct one.  





(a) Interviewing the Complainant





Where it is decided to interview a complainant the interview is conducted in an informal manner. While an accurate record will be required, the note taking should not intrude on the complainant. Staff should be careful to ensure that they take the necessary time and apply appropriate skill to acquire the confidence and trust of the complainant particularly where the complaint may concern the disclosure of private family/personal details.





At the end of the interview, a check should be carried out with the interviewee to ensure that the account contained in the notes is accurate. 





(b) Interviewing Officials





Generally, our Liaison Officer in the particular body will be involved in making the arrangements for Ombudsman staff to interview staff of that body; but in the case of some bodies, this Office will make the arrangements directly with the relevant staff of the body. Interviews with officials are arranged in advance and by agreement with the officials concerned. In general, interviews with officials will concern one or more of the following:





(a)	seeking additional information relevant to the action or decision


(b)	teasing out the views/opinions of officials concerning the points made by the complainant


(c)	discussing the administrative practice involved in the decision and whether it complies with good practice and/or the law


(d)	where the evidence suggests that the case may not have been dealt with fairly, suggesting that the body might consider a review of the case.

















Case Analysis





At the end of the information-gathering process, the investigating officer should be in a position to consider whether: 





(a)	the case should be concluded, or





(b)	the case should be pursued at a higher level with the body involved, 





(c) 	legal advice should be obtained, or





(d)	an investigation should be carried out.





In relatively simple cases, it is not always necessary or appropriate to write up a detailed report e.g., where all that is required is the relaying of information or giving advice on the best course to take with the body in order to resolve the problem.  





In other cases, the extent of the analysis depends on the complexity of the issues involved and the frequency with which the matter is the subject of complaint to the Ombudsman. In the case of regularly recurring topics, it may not always be necessary to analyse in detail the relevant legal provisions. These may be taken as already understood. However, where the complaint concerns complex or non-routine issues, the analysis section of the preliminary report should be comprehensive. In addition to the relevant legal provisions, the analysis may include reference to court judgements or other similar cases already examined together with an assessment of how these relate to the case in hand.








Concluding the Preliminary Examination





As a general rule, case workers will not close a complaint as “Not Upheld” without submitting the case to a more senior colleague for a second opinion.


The preliminary examination process will usually be concluded with a report recommending one of the following:





(i) the case may be closed on the grounds that


	(a) the complaint cannot be upheld or


	(b) the body has resolved, or offered to resolve, the problem.





(ii) the case should be investigated





In all cases the recommendation will be approved by the Investigator or Senior Investigator, as appropriate. In more significant cases, and particularly in cases where an investigation is being recommended, the approval of the Director and/or Ombudsman will be necessary.

















Letters to Complainants





The following are the circumstances in which, generally speaking, it will be necessary to write to the complainant:





(i) by way of acknowledgement when a written complaint is received in the Office.





(ii) when screening, if it becomes clear that:





(a)	more information is required of the complainant


(b)	the person has not made sufficient effort to resolve the matter directly with the body or availed of an appeal process which is available to him/her


(c)	the matter cannot be pursued with the body because the Ombudsman does not have jurisdiction in the matter. The complainant should be advised of the reason why the complaint cannot be pursued and, if appropriate, a copy of the relevant section of the Ombudsman Act may be enclosed with the letter





(iii)	where the complaint is on-going for some time, and unlikely to be resolved in the near future, the complainant should be advised accordingly and kept up to date on progress by way of regular interim letters. 





(iv) where the complaint has been examined and a conclusion reached, the letter will advise the complainant that





(a) the matter has been resolved with the body (generally, such letters are relatively short but may include an explanation as to why the body has changed its position and the factors that were taken into account in deciding to revise the decision), or,


(b) the Ombudsman, having examined the case, is unable to recommend that the body should change its position. Such a letter will normally include the views of the body concerning the complaint, the relevance of any legal provision and its effect on the case and, in general terms, the reasons why the Ombudsman cannot uphold the complaint or pursue it further with the body.





Letters referred to at (ii)(b), (ii)(c), and (iv) above are known as final letters but, of course, do not preclude the complainant from asking the Ombudsman to look at the case again if he/she is unhappy with his decision.  

















Letters to Public Representatives





Where a complaint is made by a public representative on behalf of a named individual that person is advised, in writing, that the complaint has been received. Any further letters regarding the progress or the outcome of the examination are sent to the complainant along the lines as set out earlier and are normally copied to the public representative with a short covering letter.








Letters to Professional Advisers 





Some complaints are made to the Ombudsman by professional advisers such as solicitors and accountants. Such professionals are regarded as acting on behalf of their client (the complainant). In this situation the Office may enter into correspondence with the adviser and/or with the complainant.  





By keeping the complainant informed of developments in the case, and by providing them with copies of any letters received by the Office from their professional adviser, we can guard against complainants having to incur unnecessary expense by having to communicate through a professional adviser.








Closing a Complaint





Once a final letter has issued to the complainant, the complaint file may be closed. The main details form on the CES is endorsed with:





(a)	the result





(b)	date file closed





(c) 	any other relevant details are entered e.g.


Annual Report


Any Significant Point


Legal Advice


Procedural Change


Comments








Re-opening Cases





Sometimes a complaint which has been closed will be re-opened e.g., where the complainant has provided some new evidence or argument. Where the issue remains substantially the same as in the original complaint, the practice is to open a new file and attach the original file to the new file. Where the original file has only very recently been closed, it may be possible to re-open the original file and record all new work in that file. (Please check with IT Unit before re-opening a closed file on the CES).








General Issues Arising From Cases





Where a general issue arises from an individual complaint, or a number of individual complaints, normally the individual complaint is pursued initially, and when brought to a conclusion, the general issue is then raised with the body. In these instances a general file is opened and the relevant general issue pursued with the body under cover of the general file. This work will be tracked in the Office Files database. Further correspondence and documents relating to the general issue are attached to the general file. 





Complaints in Irish





The Ombudsman recognises the right of any individual to conduct business with the Office in Irish. In cases where the complaint is made in Irish, whether in writing or otherwise, all communication from this Office should be in Irish. Each Section of the Office is required to have procedures in place to provide services in both English and Irish. 





Staff should ensure that complaints made in Irish should be registered as such in the CES. The “Mode” field on the main details form of the CES should be completed with the option “Irish”. This enables the Office keep track of the volume of cases in which Irish is the preferred language of the complainant. 
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STAGE THREE: INVESTIGATION





Introduction





An investigation is initiated when, having carried out a detailed examination, it appears to the Ombudsman that the body concerned has, as a result of some action or inaction on its part, adversely affected the complainant and has declined to rectify the problem or mitigate the adverse effect of its actions.   However, an investigation may also be necessary where the complainant has received redress but, in the view of the Ombudsman, there is still an issue of maladministration (pursuant to Section 4 of the Act) involved. The Ombudsman may also initiate an investigation on his own initiative (without having a specific complainant) where it appears to him that circumstances so warrant - Section 4(3)(b).





Legal Provisions





The main provisions of the Ombudsman Act in relation to investigations are:





(a)        an investigation shall be conducted “otherwise than in public” - Section 8(1).


(b)	the body must be notified of the proposed investigation and be given an opportunity to comment - Section 8(2)).


(c)	subject to the Ombudsman Act, the Ombudsman decides his own procedures for conducting an investigation - Section 8(3).


(d)	the Ombudsman decides whether a person may be represented by 	“counsel, solicitor or otherwise” in an investigation - Section 8(4).


(e)	the Ombudsman may require any person who has information or documents that are relevant to furnish that information or document or to attend before him for that purpose and the person must comply - Section 	7(1)(a).


(f)	a person to whom a request is made under Section 7(1)(a) shall have the 	same immunities and privileges as if he were a witness before the High Court - Section 7(2).


(g)	a person shall not obstruct or hinder the Ombudsman in the performance of his functions - Section 7(3).


(h)	where an investigation has been carried out and a report, recommendation or statement is prepared as a result, the Ombudsman shall not make a finding or criticism adverse to a person without first giving the person an opportunity to consider the finding or criticism and to make representation to him about it - Section 6(6). (In this context, a “person” includes a body or organisation as well as a natural person).





(i)	the results of the investigation must be sent in writing to:





the body about which the complaint was made -Section 6(2)(a)


the parent Department of State, in the case of a body which has such a relationship with a Department of State (e.g., the Department of Health and Children in relation to a health board or the Department of Environment and Local Government in the case of a local authority) - Section 6(2)(b)


any other person who is alleged to have taken or authorised the action, the subject of the complaint - Section 6(2)(c)


any other body whom the Ombudsman considers appropriate - Section 6(2)(d).





(j)	the person who made the complaint must be notified of the result of the investigation and the response (if any) of the body to the recommendation (if any) - Section 6(4).





(k)	any publication by the Ombudsman as a result of an investigation shall be absolutely privileged -Section 6(8).





(l)	The Ombudsman may recommend that:


the matter complained of be further considered


that specified measures be taken to remedy, mitigate or alter the adverse effect of the action


the reasons for taking the action be given.





(m)	if the Ombudsman is not satisfied with the response of the body to his recommendation, he may make a special report to the Oireachtas - Section 6(5) and (7).





(n)	informationobtained during an investigation shall not be disclosed for other purposes except (i) for the purpose of advancing the investigation or (ii) in relation to proceedings in connection with an offence under the Official Secrets Act - Section 9(1).





NOTE: -    In the event of a challenge to the Ombudsman’s remit, or a request from a Minister of the Government under Section 5(3) of the Act to discontinue an investigation, the matter should be referred immediately to the relevant Senior Investigator.



































Preparation of the Case





The Director and the Ombudsman will be consulted about any proposed investigation. The file is submitted through the Senior Investigator who will ensure that:





(a)	all relevant information and documentation has been assembled. 


(b)	a comprehensive report and analysis has been prepared by the 			investigator.  





Consultation with the Complainant





When the Ombudsman decides to undertake an investigation of a complaint, the complainant will be so advised. The procedure involved, and the likely duration of the investigation, will be explained to the complainant. Any reservations the complainant might have with regard to the proposed course of action, together with any other considerations (e.g. complainant’s state of health) will be noted and taken into consideration. 

















Notification to the Body





The notification to the body of the decision of the Ombudsman to carry out an investigation, under Section 4 of the Ombudsman Act, comprises three elements: 





(i)	a letter from the Director to the Head of the body - Secretary General, County Manager, Chief Executive Officer as appropriate; 


(ii) 	a statement of complaint accompanies the letter to the Head - this is usually a short statement setting out the basis of the complaint, the apparent adverse effect on the complainant and the element of maladministration to which the complaint appears to relate; 


(iii)	copies of the letter and the statement of complaint are sent to our Liaison Officer in the body for his/her information.





Normally, the body is required to respond to the notification of investigation within 14 days. However, if the body requires more time, it may request an extension which will be considered by the Director or Senior Investigator. Otherwise, the Ombudsman sets his own deadlines for responses as they arise in the course of the investigation.





Response from the body 





Where the body, upon receipt of the notification of the Ombudsman’s decision to investigate, reviews its position and revises the action at issue, the Ombudsman may decide not to proceed with the investigation. However, if it is considered that the body still has a case to answer, or where an important point of practice or principle is involved, the Ombudsman may decide that the investigation should proceed. 





Investigation Plan





When the Ombudsman decides to investigate, the investigating officer will prepare a plan for the investigation by


identifying the key issues to be probed during the investigation


identifying the key personnel involved in the decision-making process and likely to be required for interview


drawing up a schedule which will include “complete by” dates for the various elements of the investigation process, including the preparation of a draft report.  





“Complete by” dates will be agreed with the Senior Investigator and progress will be monitored by the Senior. 





Liaison with Body re. Investigation Plan





Arrangements for interviews with relevant staff will normally be made by the body’s Liaison Officer who will be responsible for ensuring that staff of his organisation are aware of the role of the Ombudsman, the nature of the particular investigation and the provisions of the Ombudsman Act in relation to investigations.





Information gathered during the Preliminary Examination





Information gathered from the body during the preliminary examination may be used for the purposes of the investigation. However, where information has not been obtained in writing, the body may be given a statement of the information in question and asked to confirm that it represents a true record of the evidence.  








Conduct of Interviews





Interviews are normally conducted by two investigating staff (generally an Investigator and Senior Investigator). Before commencing an investigation interview, staff should ensure that the interviewees are clear as to :


	the background to the complaint and why an investigation is being conducted


	the procedures involved in an investigation (viz. notification to Head of the body - interviews - draft report - replies to draft report - final report and recommendation - powers of the Ombudsman if recommendation not accepted)


	the format of the interview, including note-taking and likely duration.





In the normal course, we can expect that our Liaison Officer in the particular body will have already briefed his colleagues (interviewees) in relation to these issues. However, to facilitate the smooth conduct of investigation interviews, it will be useful to remind the Liaison Officer of the need to brief his/her colleagues in advance of the interviews being held.





Nevertheless, in fairness to the interviewee, investigating staff should, at the outset, enquire if procedures are clearly understood and if the interviewee has any questions at that stage in relation to procedures.





Interviewees should not be subjected to “crossfire” questioning; one person should conduct the interview while the other takes notes. If supplementary questions are necessary, they should, as far as possible, be dealt with at the end of the question session.





At the conclusion of the interview the investigating staff should invite the interviewee to comment, if he/she wishes, on any point that has arisen in the course of the interview or to make any additional statement. He/she should be advised how, procedurally, the investigation may develop. 





Notes of the interview should be written up or dictated as soon as possible following the interview. The original notes of all interviews should be retained until the case has been concluded. 




















Issues arising in relation to interviews





Subject to the provisions of the Ombudsman Act, 1980 the Ombudsman has discretion to establish his own procedures. This includes the detailed procedures for carrying out and recording interviews. Occasionally the following types of issues may be raised by the interviewee:





(a)	a request to be represented or accompanied at the interview


(b)	a request to be given a copy of the Ombudsman’s record of the investigation interview or a request to be allowed make his/her own record of the proceedings 


(c)	reimbursement of costs


(d)	refusal to answer questions or persistence in answering that s/he “does not know” or “cannot remember”. 








(a)	Representation


               


The Ombudsman determines whether a person may be represented in an investigation - Section 8(4). Whether represented or not, a named person must comply with the Ombudsman’s request to answer questions - Section 7(1)(a).


                


When the Ombudsman agrees to legal representation, this does not include any agreement to pay the costs of the representation.





The representative may enquire about general matters of procedure, and may object if he/she considers that a particular question is unfair, irrelevant or inappropriate. If the investigating staff consider the objection is not sustainable they should proceed with the question or may alter or exclude it as appropriate. The representative may also take notes of the proceedings but, otherwise, must not intervene in the course of the interview. The responsibility to answer questions at the interview rests with the interviewee and not with the representative.








(b)       Record of Interview	





 An interviewee may enquire if the record of the interview will be made available to him/her.It is not the policy of the Office to provide such a record but, as an alternative solution, the interviewee may have a note-taker present at the interview. In any case, it should be explained to the interviewee that the Ombudsman must afford a person the opportunity to make representations to him if the proposed report contains a finding or criticism adverse to the person concerned.  


               





(c)        Costs


 


The Ombudsman, if he thinks it appropriate, may pay expenses to a complainant or to an official involved in an investigation provided such expense relate to 


(a)	travelling and subsistence properly incurred and


(b)	compensation for loss of time.





The Minister for Finance determines the amounts payable - Section 7(5). A request for expenses is only likely to arise where the person concerned has been asked by this Office to travel to a particular venue and his/her expenses are not payable by any other authority. 








(d)       Refusal to answer	





 Where the interviewee refuses to answer a question(s) or persistently answers “Don’t Know” or “Can’t Remember", the investigating officer will have to assess whether anything useful is to be gained by continuing with the interview. If satisfied that the person is being deliberately evasive and obstructive in the nature of the replies, the investigating officer should advise the interviewee of the provision of Section 7(3) of the Ombudsman Act. Unless it is the view of the investigating officer that continuing with the interview would be entirely futile, they should seek to obtain whatever information the interviewee is willing to impart and ask each question as planned, despite the circumstances.














Investigation Discontinued





A decision by the Ombudsman to discontinue an investigation may arise in the following circumstances:





(a)	where early in the investigation new evidence emerges of which the body was not previously aware and, in the light of which, the body revises its decision. 





(b)    where new evidence is presented by the body, or other person, which clearly shows that the basis of the body’s position is justified.





(c)	where the body concedes the case on the basis of the draft report of the Ombudsman (i.e. without a recommendation). In this situation the Ombudsman, having considered any representations made to him arising 		from his draft report, may proceed to issue his final report without a recommendation.





(d)       where the complainant requests that the investigation be discontinued.








Where for whatever reason the Ombudsman decides to discontinue an investigation he must, under Section 6(1) of the Ombudsman Act, inform the complainant, in writing, of his reasons for discontinuing the investigation. The body concerned and any other person the Ombudsman considers appropriate should also be advised that the investigation has been discontinued. 

















Report of the Ombudsman





Structure of the Report (Draft)





When the interviews have been completed and the matters arising clarified, the investigating officer will prepare a draft investigation report. Generally, the report will comprise of the following elements:





(i)	The Complaint


This is the statement of complaint as outlined to the body at the beginning of the investigation. Where necessary, relevant background detail of the complainant’s circumstances, and dealings with the body complained of, may be included.





(ii)	Preliminary Examination


It is necessary to give a brief overview of the course of the preliminary examination in order to explain the reasons underlying the decision to investigate the complaint.








(iii)	Legal and Administrative Background


The legal and/or administrative background to the decision, scheme or administrative procedure, the subject of the complaint, should be outlined. Normally, this will involve an explanation of the legal basis and/or of the administrative rules on which the action is based. If the Ombudsman has obtained legal advice in relation to the case, this should be referred to at this point.





(iv)	Investigation


This section will usually commence with the response from the body to the notification of the investigation. The key issues in the investigation should be identified and evidence/arguments put forward by each side (the complaint and the body) presented under a heading for each of the issues identified.At this stage the presentation of the evidence/arguments is entirely objective and will not include comments or conclusions concerning the merits of the case or the validity or otherwise of actions taken by any individual.





(v)	Analysis


In this section of the report the evidence is evaluated and conclusions drawn in relation to it. It will not always be possible to draw definitive conclusions in relation to all matters probed in an investigation; there may be conflicting arguments on particular matters in which case the Ombudsman can do no more than report on them. Conclusions should be balanced, fair and objective.











(vi)	Findings


The findings of the Ombudsman are based on the evidence and on the seven headings of maladministration set out in Section 4(2)(b) of the Ombudsman Act, 1980. The findings should be clear, concise and unambiguous.














Circulation of Draft Report





The draft report should be referred to the Director and the Ombudsman for their consideration. When a draft has been agreed, regard must be had to the provisions of Section 6(6) of the Act .  This provides that “ the Ombudsman shall not make a finding or criticism adverse to a person in a statement, recommendation or report under subsection (1), (3) or (5) of this section without having afforded to the person an opportunity to consider the finding or criticism and to make representations in relation to it” to him. A decision must be taken as to whether the entire draft of the report, or extracts from it, should be made available to any individual for his/her consideration at this stage. If more than one individual is criticised in the draft report, they should be given the relevant extracts (relating to themselves) rather than a full copy of the draft report. 





When any comments and representations from individuals have been taken into account, the body itself will also be entitled to an opportunity to make representations to the Ombudsman where it is proposed to make a finding or criticism adverse to it. The precise arrangements in this regard will be established on a case by case basis but always bearing in mind the overriding requirement for fairness in the Ombudsman’s own procedures.





The draft report being circulated will not include the Ombudsman’s recommendation in the case. Care should be taken to ensure that the draft report, or extracts from it, is clearly stamped “Draft Only” where it is being circulated to relevant persons.








Completion of the Report





Where a right to make representations under Section 6(6) applies, the investigation report may not be completed until the body and/or individuals concerned have been afforded a right to make such representations. When this procedure has been complied with, the investigating officer should complete the report - taking account of whatever representations (if any) have been made. If any new arguments or facts arise at this stage, they must be given full consideration. 





Where appropriate a paragraph should be inserted in the completed report to indicate that the requirements of Section 6 (6) have been met.An appropriate insertion might be made at the start, or at the end, of the “Investigation” section of the report. The final report to the head of the body will, at this stage, include the recommendation of the Ombudsman.  





In accordance with the provisions of Section 6(2), written statements of the results of the investigation should also be issued as required to the persons mentioned therein.




















Publication of the Report





Once the investigation has been completed, consideration should be given to the possibility of publishing the investigation report or, alternatively, a summary of the report. Where the report is to be published, whether in full or in summary form, care should be taken to ensure that the identity of the complainant is not revealed. 
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Liaison Arrangements with Bodies within Ombudsman’s Jurisdiction








Introduction





Experience of dealing with complaints has shown that there is great practical


advantage both for the Ombudsman’s Office and for the particular body, the 


subject of complaint to the Ombudsman, in having an official of the particular  body nominated to act as liaison officer between the two bodies. The purpose of this document is to set out, in a general way, the type of liaison arrangement which the Ombudsman’s Office operates in dealing with bodies subject to the Ombudsman’s jurisdiction. The Ombudsman’s Office may agree individual arrangements with individual bodies but this will always be within the context of the broad arrangements described below. 








1.  The Liaison Officer appointed by the body should be at an appropriate senior level - however, this is at the discretion of the body itself..





2.  The Liaison Officer’s main functions are:





to act as the initial point of contact in any particular case between the Ombudsman’s Office and the body;


to ensure that any written or oral enquiries from the Ombudsman’s Office are immediately directed to the appropriate section(s) of the body for attention;


to ensure that all time limits applying to requests for information, or for responses to complaints, from the Ombudsman’s Office are met;


to ensure that all relevant files and documents are readily available for inspection when requested by the Ombudsman’s Office;


to ensure that the Ombudsman’s staff are provided with suitable facilities on their visits to the body.


        


      


3.  In nominating an officer for liaison duties regard should be had to the above functions, and also to the following aspects:-


.


the need for ready access to the Head of the body;


the seniority of the nominee should be such as will facilitate the processing of complaints quickly and effectively within the body, and


the requirement to be easily accessible to the staff of the Ombudsman.




















	Examinations/Investigations by the Ombudsman





4.  The Ombudsman is empowered to fix whatever procedures he considers appropriate for conducting an examination/investigation. However, the Ombudsman will always seek to have regard to the needs of the particular body in determining procedures in any particular case.








5.  In the case of the preliminary examination, the first person to be contacted by the Ombudsman’s Office is the Liaison Officer. He or she should, in the case of an enquiry by telephone, indicate which section of the body is involved. If possible, he or she should also supply the Ombudsman’s Office with the name of a particular officer who should be in a position to respond to the enquiry, so that the Ombudsman’s Office can then contact the officer involved and attempt to resolve the matter. In the case of complaints made in writing, the Liaison Officer should ensure that any letter from the Ombudsman’s Office is directed to the appropriate section. The Liaison Officer has an important role to play in resolving any difficulties that may arise, particularly in facilitating the processing of that small number of cases which require immediate and urgent consideration outside of normal procedure





     In some cases the subject matter of the complaint might involve consideration of sensitive issues e.g. child abuse or potentially defamatory allegations against individuals. Such complaints will generally be forwarded directly to the Head (or, on occasion, to another senior manager) of the body for an appropriate response.





	A reply to an initial request from the Ombudsman’s Office for a report on a complaint should be provided within three weeks of receipt of the request. A reply to any subsequent request for material or additional information should be provided within two weeks of receipt of the request from the Ombudsman’s Office. 





6.  Where the Ombudsman decides to investigate a complaint formally under the Ombudsman Act, this Office will write to the Head of the body concerned enclosing a written summary of the complaint and requesting written observations on it. A copy of this correspondence will be sent to the Liaison Officer. Such a communication should be dealt with as a matter of priority and a reply should issue within 14 days of receipt. If the body does not accept that a complaint may validly be investigated by the Ombudsman (e.g., if it is of the view that the subject matter is not one for the Ombudsman or if it feels that the complaint is not appropriate to the body), the Head should convey the body’s view in writing to the Ombudsman within seven days.








	

















Suggested format of replies to the Ombudsman’s office( Preliminary examination and Investigation )


7.	Requests from the Ombudsman’s Office for a report on a complaint will generally contain a summary of the case circumstances (as perceived by the complainant) and details of the action of the body, which is the subject of the complaint, as alleged by the complainant.


	The body’s reply should:


 


	State clearly whether it accepts the circumstances of the case as stated by the complainant. If not, the body should outline its account of the events giving rise to the complaint and should detail the contacts between it and the complainant in regard to those events;


				


	Indicate whether its position in the matter, as alleged by the complainant, reflects accurately the body’s actual position. If not, the body should outline its position in relation to the alleged decision or action;


	


	State the specific basis for its decision or action by reference to the relevant guidelines, scheme, regulation or statute, as appropriate. In some cases a body may decide to send the Ombudsman a copy of the relevant legislation or guidelines. In any event, the Ombudsman may ask that such a copy be provided if it is not otherwise already available to him; 


					


	Indicate the reason for the body’s decision or action in the matter. 








	Production of Documents, Witnesses etc.,





8. The Ombudsman may, for the purposes of a preliminary examination or an investigation, require that any information or document or any other thing relevant to his examination or investigation should be furnished to him. Where appropriate, the Ombudsman may require any person who, in his opinion is in possession of any such information, document or other thing to attend before him for the purpose of furnishing it to him. Bodies must comply with the Ombudsman’s requirements in this respect. Subject to the Ombudsman’s agreement, and at the request of the person concerned, the Liaison Officer may attend any interview between the Ombudsman ( or his staff) and the person concerned.











	




















Cases involving individual Officers or Employees





9.  In some cases, a complaint may be directed against an individual staff member, or the Ombudsman may find it necessary, in order to complete his examination or investigation, to scrutinise in detail the actions taken by an individual staff member. In such cases, the staff member concerned should be informed immediately by the Liaison Officer (or other senior manager to whom the complaint has been notified) that his/her actions are under scrutiny. If the staff member is not satisfied that his or her position has been adequately reflected in any reply which is sent to the Ombudsman, he/she may wish to submit his or her own comments directly to the Ombudsman. A staff member who wishes to make such a submission should be afforded all reasonable facilities, including access to the relevant files (if necessary), to assist him or her in preparing the submission. Where the Ombudsman has prepared a draft investigation report, he may send to any individual staff member, in the body complained of, relevant extracts from the draft and invite comments or representations in relation to the proposed draft. The time limits applicable for personal submissions to the Ombudsman will be 14 days from receipt of the enquiry from the Ombudsman.








  	Liaison Officer to be Kept Informed by Ombudsman’s Office





10. As the Liaison Officer is the primary channel of communication between the Ombudsman’s Office and the particular public body, it is essential that the Liaison Officer be kept informed as to all developments in relations between the two bodies. The Ombudsman’s Office will seek to ensure that the Liaison Officer is so informed by, for example, routing complaints through the Liaison Officer (but not in every case or for every body), by sending the Liaison Officer copies of all significant correspondence (e.g. re. investigation cases), and by informal contacts. The level of such contact will vary from body to body depending, in particular, on the volume of complaints made against the particular body.





	The Liaison Officer will be advised when a complaint has been finalised and what the outcome was. Generally, this will be done on a periodic (e.g. monthly) rather than on a case by case basis. In some cases, the Liaison Officer will be given additional feedback on the outcome of a complaint.








	Previous Documents Rescinded





11.This document replaces all previous such documents dealing with liaison arrangements with bodies within the remit of the Ombudsman.
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